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ey Agenda Item No. 11.
Staff Report

Date: October 8, 2020

To: Mayor McMillan and Council Members

From: Richard Simonitch, Public Works Director/Town Engineer

Joe Chinn, Town Manager

Subject: Town Council and Staff Discussion of Town’s Options to Fund Private Roadways with
Public Funding

Recommendation:
Council and staff discuss the Town’s options regarding use of public funds to repair, maintain and/or
rehabilitate privately owned roads within the Town.

Background and discussion:

The Town received a request, signed by 32 residents, to “review its policy toward private roads.”
Specifically, the request asks the Town to consider appropriating a pro-rata portion the Town’s Road
Impact Fees to private roads when the money is collected from properties along private roads. The
signers ask the Town to consider a formula that can be agreed upon for disbursement of Road Impact
Fees to these privately owned roads. The request and signatures is attached to this Staff Report.

There are a number of privately-owned and publicly accessible streets located within the Town that have
neither been accepted into the Town’s road system, nor maintained by the Town. There are a number of
reasons why these roads may have never been accepted or maintained by the Town. Generally, these
privately owned and maintained roads are not through-streets and/or may not meet the City’s current
standards regarding: 40’ right-of-way width, drainage, pavement width, lane striping, signage, and
structural integrity.

In February, 1916, the Town voted to fund an extensive Town wide pavement improvement program
through a Municipal Improvement Bond sale. Resolution No. 97 ostensibly created most of the publicly
maintained roadways in Ross existing today; “Determining that the Public Interest and Public Necessity of
the Town of Ross Demand the Acquisition, Construction, and Completion of a Certain Municipal
Improvement...”. In subsequent years, several other roadways were formally accepted into the Town
maintenance system by Resolution of the Town Council/Board of Trustees, the most recent being in 1957
(Resolution No. 620) when West Road, East Road, and a portion of Hill Road were accepted by the Town
because the abutting owners “...improved said streets and roadways in accordance with the specification
of the Town Engineer...”. The Town currently funds the maintenance of 11 centerline miles of roadway.
There are approximately 3 miles of private roadway that was at one time or the other offered for



dedication to the Town for public roadway purposes, and another 3.3 miles of what is generally considered
little more than private, common driveways. The private roads are not through streets connecting Town
public roads to each other but are instead typically cul-de-sacs being used mainly by residents of the
private roads and their guests. Attached is a map showing the Town public and private roads.

The Town practice has been to not provide any public funding for private road repair, maintenance, and
rehabilitation to private roads for the reasons stated below whether from Road Impact Fees, gas tax
revenues, or the Town General Fund. Staff therefore requests and recommends that the Town Council
consider the implications and parameters of a policy regarding maintenance, repair and rehabilitation of
private roads.

Funding of Public and Private Roads.

Currently, the Town utilizes certain dedicated sources for maintenance, repair and rehabilitation of public
roads. These include State gas tax funds, State Road Maintenance and Rehabilitation Account (RMRA)
funds, Traffic Congestion Relief (TCR} funds, and Transportation Authority of Marin (TAM) funds. The
Town also uses Road Impact Fees for capital improvements to and rehabilitation of public roads.

The road impact fee is a development impact fee and cannot be used for repair and maintenance of
existing private roads. Government Code (GC) section 65913.8 provides that impact fees cannot be used
for operation and maintenance of capital facilities. In addition, Government Code sections define the use
of impact fees to be for “public facilities” — “Public facilities includes public improvements, public services,
and community amenities”. Thus, if the Town did provide road impact fees for a private road it would be
deemed to be a public facility and the Town would be responsible for the costs of repairing and
maintaining the roadway in the future with an allowable funding source. The Town's road impact fee is
assessed for development along and adjacent to both public and private roadways because traffic created
by the development invariably travels along Town maintained roadways to any development and/or
construction site in Town.

The Town utilizes several other revenue sources to repair and rehabilitate Town roadways including State
gas tax, State RMRA, TCR, and TAM funds. Under California law all the funds are to be used to maintain
public roadways. For example, the California Streets and Highway Code (SHC) states that all moneys in
the Highway Users Tax Account (also known as “gas taxes”) is to be appropriated for the research,
planning, construction, improvement, maintenance, and operation of public streets and highways and
their related public facilities for nonmotorized traffic along with for public mass transit. Thus, if the Town
did provide gas taxes to maintain a private road it would be deemed a public roadway and the Town would
be responsible for the costs of repairing and maintaining the roadway in the future.

The California SHC Section 1806(b) provides that no public or private street or road shall become a city
street or road until the governing body, by resolution, has caused the street or road to be accepted into
the city street system. SHC Section 1805 generally requires all city streets to have a right of way be a
minimum of 40’ wide. The Town receives money from various Federal, State and local funding sources
each year to maintain all of the roadways that have been accepted into the Town’s road maintenance
system. That being said, the Town need not formally accept a road into its road system for that road to
be considered a public road. Instead, once the Town begins maintaining and/or rehabilitating a privately
owned, publicly accessible road, the Town may impliedly accept that road into its road system. Even if
the Town does not formally accept a road, the road may indeed be considered a “public” road once the
road is subject to “public control.”



The Town can legally utilize General Fund revenues to maintain private roads. Related to public road
maintenance, the General Fund pays for road striping and curb painting, street light electric costs, traffic
signal maintenance, and street sweeping. The General Fund is comprised of non-restricted revenues such
as property taxes, sales tax, other taxes, fees and service charges, licenses, and rental and interest
revenues. These revenues are used to fund General Fund departments such as the police, fire, planning
and building, public works, recreation, and general government. To assist in funding these General Fund
departments, the Town residents passed a public safety tax to fund a portion of police and fire department
costs. The use of the General Fund for private road maintenance has a number of risks involved with it
described in the section below as well as reducing funding availability for other General Fund services that
serve the entire public not just owners along private roadways.

Risk Factors in Maintaining, Repairing and Rehabilitating Private Roads

If the Town were to utilize other {non-Road Impact Fee) sources of public funds to repair and maintain
these private roads, the Town would significantly increase its potential risk of costs and liabilities. These
risks are described below:

1. The Town would increase its potential risk of assuming liabilities for dangerous conditions of the
privately owned roads. A city may be liable for injuries from its streets if a plaintiff can show that the city
"controlled"” the property in question. Gov. Code § 830(c). For liability to be imposed, the city must be in
a position to protect against or warn of the hazard, whether or not it owns the property. The critical
inquiry is whether the city had the power to prevent, remedy, or guard against a dangerous condition.

If the Town elects to repair and/or maintain the private roads, an injured party may allege that the Town
isin a position to prevent, remedy and/or guard against dangerous conditions including conditions related
to normal wear and tear, and deterioration of road quality. The increase for liability would also stem from
the Town being in a position to prevent and remedy conditions related to road signage, alignment and
obstructions; all of which could contribute to dangerous conditions if not managed appropriately.

The risk and liability cost is greater for private roads than public roads because none of the private roads
were constructed to Town standards and a large share of them have not been regularly maintained. As
such, there is a greater likelihood of road failures and accidents due to road conditions on these roads
compared to Town public roads.

2. If the Town were to agree to contribute funds to and/or otherwise assist with the repair and
maintenance of private roads, that contribution would likely trigger State law requirements regarding the
payment of prevailing wage (and potentially competitive public contracting requirements). Following such
State law requirements could make what would otherwise be a straightforward private road maintenance
project into a City public works project that would take longer and cost more than a project undertaken
by private property owners.

3. It is also important to understand whether the public has a clear right to use the private roads in
a manner that would justify the expenditure of public funds for maintenance and repairs. Such public use
rights could arise because the road was dedicated to public use in a subdivision map or because the public
acquired use rights by other means (e.g., through implied dedication). The question of public use rights
would be a highly fact-specific legal issue. Legal disputes could arise if the owners of a given private road
do not all agree regarding whether public access is or should be allowed access to the private road. Staff
would recommend against the City becoming involved in such disputes, which are essentially between
private property owners.



4, The Town need not formally accept a road into its road system for that road to be considered a
public road. Instead, once the Town begins maintaining and/or rehabilitating a privately owned, publicly
accessible road, the Town may impliedly accept that road into its road system. Even if the Town does not
formally accept a road, the road may indeed be considered a “public” road once the road is subject to
“public control.” For this reason, if the Town opts to maintain and/or rehabilitate the roads in question,
the Town would likely be committing to ongoing maintenance and rehabilitation of that road, which
ongoing maintenance and rehabilitation greatly increases the Town'’s exposure to liability.

5. If the Town agrees to maintain and/or rehabilitate one privately owned, publicly accessible road,
it may establish a precedent suggesting that all privately owned, publicly accessible roads in the Town are
subject to maintenance and/or rehabilitation by the Town. This precedent would be costly because, as
explained above, there are approximately 6.3 miles of privately owned publicly accessible roads in the
Town, and, after an initial capital outlay to improve the streets to Town standards, there is ongoing
maintenance of these roads and additional liability costs associated with the roads.

6. Insufficient Funding. The Town is financially stable because it has made financially responsible
decisions in the provision of services. The Town has been currently maintaining 11 public road miles at a
cost of $800,000 to $1,100,000 per year. The addition of any of the 6.3 privately maintained road miles
into the public road maintenance system would reduce funding for other roadways in Town or reduce the
ability to fund other services provided by Town.

Alternative Options

There may be less costly and less risky alternatives to repairing the privately owned roads than choosing
to have the Town repair and maintain these roads. In order to alleviate the impact of larger construction
projects on privately owned roads, the Town could require as a condition of final approval for
development entitlements, that applicants repair any damage to public or private property including the
roadway, curb and gutter, drainage facilities, fire hydrants, or any other property damaged or impacted
as a result of construction activities.

Conclusion

Staff recommends against utilizing any public funding source to maintain private roadways for the reasons
stated above. Opting into repair and maintenance of private roadways would be ongoing, costly, and
subject the Town to significant increases in liability and ultimately diminish other public service levels that
the Town can provide to residents.

Fiscal, resource and timeline impacts:
Staff time to prepare the report.

Alternative actions
ltem is open for discussion.

Environmental review (if applicable)
N/A

Attachments
1. Map of public and private roads
2. Resident petition request
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Town of Ross

August 29, 2018

FD
Memo to Ross Town Council — presented verbally and with handouts at Council Meeting - 8 2 9‘ 2020

This is a request for the Ross Town Council to review its policy toward private roads. Specifically, with respect to the permits issued by the Town for construction
on these ‘private roads’ and the collection and distribution by Town of “Road Impact Fees” for work done by homeowners on these ‘private roads’.

. Currentiy these fees are ONLY distributed back o ‘public’ roads for repairs and maintenance. We are seeking an equitable distribution between public and private
roads for all projects where money is collected from, and construction is conducted by, a homeowner on or adjacent to a Private road.

We the undersigned (private road) residents and taxpayers of Ross —

Name Address (Street) Phone Email Signature / . 7 /
[ Bowpr®o Sciuumel 1) NOT AD. £$10 49 o3 h:akomdl‘%m‘“""- m/{ Z k(
3 KamBEALY (QoctaT | [ é&esT 20 » Yy1S-24S-SH17T chhat@,sbc\cslobql. l
LoLy VBRLAS (® Cus < - e Vi i
3 N | \& Vavga, i e P

o<l

Gl @Oty 4 ~FUT e s
5. aevesa Nesye) A OPeY AmneS US-SU LR Freselegme
(0'. At Nessed M ogev Amey  2MeWa-03T¢ asielaessel egnred fom e ] el

7 Podien ERGRE 100 TV PIVE £15 . 15F. 5057 mr‘aWQjmair.@m () ek

—_—

- DQA\?.\ %\\(&f\_ (GO _L.JY D/ZNQ Uy qu—-z$ 2(

q i A Vo Done, i s-—LSO 'ZC[75 h aof-e€ fla! &7 o‘l::s: .
‘D . qu&c‘nﬂq' SB iu'.l : — [FS_([—_G&P‘{Y Mjﬂ'ﬂp‘ Chin be @_
L oALD CAIN, (02 Tiqg R 1% e U\)—/Qﬁjl
il . ¥4 _
btz PVELINPA CHIVG— £ : mdﬁ“%ﬂje/\,ﬂ.% (/L(J Q/\
( g X 32‘“5‘?!’1 D@‘[C’él 57 Fvybe. 4’/5—’?‘/4‘0@] ()-( asotn © wie 1 Coun
14— Unariolke, ©Weeny 10 Kfy Dr. 415-30C0215 Chadlulie Sweeny € g

e DoUGr SWEENY  FG Loy AR 415730555 c/mﬂsuvrze«,%m:!.coﬁ




August 29, 2018

Memo to Ross Town Couricil — presented verbally and with handouts at Council Meeting

This is a reguest for ihe Ross Town Council 1o review iis palicy toward private roads. Specifically, with respect to the permits issued by the Town for construction
& private roaus’ and the collection and distribuiion by Town of “Road Impact Fees” for w rork done by homeowners on these ‘private roads’.
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We the undersigned (private road) residents and taxpayers of Ross —
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Memo to Ross Town Council — presented verbally and with handouts at Council Meeting
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Key facts to consider:

e The Town of Ross is the primary if not sole authority to approve construction, issue permits for projects on
all roads in town and oversee compliance by homeowners, whether the road in question is considered
‘public’ or ‘private’. (occasionally houses have permits from both Ross and San Anselmo)

e The Town has allowed and continues to allow for numerous heavy vehicles to repeatedly access these
private roads for purposes of these projects. See recent examples on Crest Rd and Baywood as per
numercus reports from residents.

o The Town does not consult with the Private Road Homeowners, or their Associations, who are responsible
for the private road’s maintenance and repairs as it pertains to the impact on our roads from these issued
permits and the subsequent work, in terms of cost, repair and maintenance as well as potential liability.

s The Town collects a Road Impact Fee of 1% of the project valuation plus $3/cubic yard for
importiexport for demolition activity, earthwork, and site work and retains 100% of these fees. As
stated by Town Representative Richard Simonitch on this subject in an email dated Nov 17, 2017:

Again, inese road impact fees are collected to extend ihe iife of the roadways that are being maintained
using voter-approved tax payer monies (i.e. pubiic roadways only)

We disagree. The majority of damage and ‘impact’ occurs closest to the construction project itself, i.e., on
the privaie rosd, and only secondarily or: the town's pubiic roads.

« It therefore follows by logic, ethics and fairniess between the Town and its homeowners/ taxpayers (these
private road residents pay the same full taxes to the Town), -- and perhaps by law as well-—- that it is proper
and reasonable for a significant, approprizte pro-rata portion of these collected Road Impact Fees to remit
back to the private road owners. This wili assiet in their angoing cost to repair and maintain these roads and
to minimize liability for all.

It is our contentior: that o simple and reasonable foriviula can and should be agreed upon by the Town Council and
the homeowners/taxpayeis, and apportioned for ali current future approved projects.

As it currently stands, the Town is aiding in negativelv impacting property values on the private roads, as well as
contributing to the potentizl liabilities, by permitting *he road darmage without any compensation to the road owners.
Thus creating a direct causal relationship between the Town's actions/inactions and the resultant road deterioration.

We therefore request the Town Council address and rectify this matter as quickly as possible. Thank you.



